
 

Private and Confidential S H M & Associates, Chartered Accountants 

 
 
 
 
 
 
 
 
 
 
 
 

 

Introduction 

The Finance Act 2020 (‘FA 2020’) received the assent of the President on March 27, 2020. The 

Finance Act, 2020 has widened the scope of Equalisation Levy (‘EL’) to include e-commerce supply 

or services by an e-commerce operator. The provisions of EL are not part of the Income-tax Act, 

1961, rather this levy is under a separate provision of law. This alert summarizes the key 

amendments introduced by FA 2020 with respect to EL. 

 

Background 

The Organization for Economic Co-operation and Development’s (‘OECD’) as part of its Base Erosion 

and Profit Shifting (‘BEPS’) Project had considered inter-alia, an EL (i.e., a tax to equalize the tax 

burden on remote and domestic suppliers of similar goods and services) as one option to tax digital 

transactions. Taking cue from the BEPS project, the Indian Government introduced a separate 

Chapter VIII titled ‘Equalisation Levy’ in The Finance Act 2016 (‘FA 2016’). The provisions of the 

Chapter provide for an EL of 6% to be deducted from amounts paid to a non-resident not having any 

permanent establishment (PE) in India, for specified services such as advertising. 

 

The scope of the said provisions has now been expanded to include EL of 2 percent on consideration 

received or receivable by an ‘e-commerce operator’ from ‘e-commerce supply or services’ and is 

effective from April 01, 2020.  

 

Equalisation Levy Provisions before Finance Act 2020  

EL is levied on the gross consideration received by the non-resident for specified transactions from 

specified payers or persons. The key aspects of applicability and mechanism of EL introduced by FA 

2016 have been tabulated below as refresher: 

Particulars EL provisions introduced by FA 2016 

Applicability Non-resident service provider engaged in providing specified services 

Specified 

Transactions/Services 

• Online advertisement. 

• Any provision for digital advertising space. 

• Any provision of facility or service for online advertisement. 

• Any other service which may be notified later by the central 

government. 
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Particulars EL provisions introduced by FA 2016 

Specified persons/buyer 

of service 

• Any person resident in India and carrying on business or 

profession. 

• Non-resident having a PE in India. 

Obligation to pay Tax The payer /buyer of the service in India shall be responsible to pay EL 

in India at the rate of 6 percent (by the 7th day of the month 

immediately following the calendar month in which the EL has been 

deducted). 

Other Considerations If the income is subject to EL in India, the same is exempt from levy 

of income tax in India in the hands of the non-resident. 

Non-Applicability of EL • If service provider being a non-resident having PE in India. 

• Service provider is a resident in India. 

• Amount of consideration is less than INR 1 lakh 

 

EL on E-commerce transactions as introduced by FA 2020 

The scope of equalisation levy has been expanded from April 01, 2020 to include consideration 

received/ receivable by a non-resident ‘e-commerce operator’ for ‘e-commerce supply or services’. 

As per FA 2020 EL of 2 percent shall be chargeable on consideration received or receivable by a 

non-resident ‘e-commerce operator’ from ‘e-commerce supply or services’ made or provided or 

facilitated by it: 

• to a person resident in India; or 

• to a non-resident in ‘specified circumstances’; or 

• to a person who buys such goods or services or both using internet protocol address located in 

India. 

 

 

Definitions 

• ‘e-commerce operator’ means a non-resident who owns, operates or manages digital or 

electronic facility or platform for online sale of goods or online provision of services or both. 

 

• ‘specified circumstances’ means: 

(a) sale of advertisement, which targets a customer, who is resident in India or a customer who 

accesses the advertisement though internet protocol address located in India; and 

Consideration received/ receivable by a 
non-resident ‘e-commerce operator’ for 

‘e-commerce supply or services’ to

a person resident in India
a non-resident in 

‘specified circumstances’

a person who buys such 
goods or services or both 

using IP address located in 
India
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(b) sale of data collected from a person who is resident in India or from a person who uses 

internet protocol address located in India. 

 

• ‘e-commerce supply or services’ means: 

 

 

Exclusions from the scope of equalisation levy 

EL shall not be charged: 

(a) where the e-commerce operator has a permanent establishment in India and such e-commerce 

supply or services is effectively connected with such permanent establishment; or 

(b) where the EL is leviable on online advertisement and related activities; or 

(c) sales, turnover or gross receipts, of the e-commerce operator from the e-commerce supply or 

services made or provided or facilitated is less than INR 2 Crores during the financial year. 

 

Other Considerations 

(1) If the income is subject to EL in India, the same is exempt from levy of income tax in India in 

the hands of the non-resident.  

(2) The EL is to be paid by the non-resident e-commerce operator quarterly within the 

following due dates: 

Quarter ending date of FY Due Date of the FY 

June 30 July 7 

September 30 October 7 

December 31 January 7 

March 31 March 31 

(3) Every person by whom EL is payable shall file statement of EL on or before 30th June of the 

financial year immediately following the financial year in which EL is chargeable. 

(4) Any delay in the payment of EL shall be liable to simple interest at the rate of 1 percent for 

every month or part of a month and penalty equal to the amount of EL. Further failure to file 

the return shall result in penalty of one hundred rupees for each day during which the failure 

continues. 

 

online sales of goods owned by the e-commerce operator; or

online provision of services provided by the e-commerce operator; or

online sale of goods or provision of services or both, facilitated by the e-
commerce operator; or

any combination of the above.
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Comments 

While the intent behind the expansion of the scope of the levy is understandable, its implementation 

is likely to pose a unique set of challenges. Few key points to note here are: 

(1) The EL might potentially impact the business model for e-commerce operators who receive 

the consideration from the customers and remit the same to third party suppliers as the EL 

would be charged on the total amount of sales whereas in case of e-commerce operators 

operating as a facilitator to third party suppliers and the customers pay the third party 

suppliers directly, then EL will be levied only on the facilitation fees paid by the third party 

supplier to the non-resident e-commerce operator. 

(2) A non-resident company is exempt from EL if its turnover is less than INR 2 crores. Here a 

question arise as to how the tax authorities would be able to effectively monitor and track 

whether the turnover thresholds have been crossed by a non-resident e-commerce operator 

and whether the turnover threshold would be applicable at the level of a single non-resident 

entity or a group of entities. 

The EL on the e-commerce transactions significantly expands the scope of levy to cover broad 

spectrum of sale, service and facilitation transactions that are conducted online through electronic 

platforms, including sale of data collected from India. The provision shall impact businesses of large 

number of Multi-National Companies (‘MNC’) operating on digital business models. Such MNCs 

would need to evaluate in detail the implications of these amendments on their operating models 

and monitor the compliance obligations. It is important to note that as the provisions of equalisation 

levy are not part of the income-tax law, the tax treaty benefits may not be available in relation to 

such levy. Additional guidance is expected from the Government on the provisions. 

 

 

How SHM Can help? 
 
The provisions of EL on the e-commerce transactions shall have potential impact on the business 

models of MNCs. The EL provisions require compliance in the form of payment of the levy and 

further filings of return thereto which will be significantly difficult for enterprises not having their 

presence in India. At SHM we can help MNCs in redesigning the business model to comply with 

the EL requirements and complying to the regulations with respect to discharging of levy and filing 

of required returns with the authorities in India. 

 

                                 


